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Yet the cases invoking liberty of contract as grounds for invalidation 
constitute a rather small slice of the period’s economic substantive due process 
jurisprudence. Indeed, only fifteen cases invalidating legislation between 1897 
and 1937 did so on the theory that the statute infringed contractual liberty.4 
Moreover, five of these cases did not employ terms such as “liberty of contract”  
or “ freedom of contract,”  but simply followed earlier cases that had expressly 
relied on such a rationale.5 Furthermore, Lochner itself was something of an 
aberrational case. Of the more than twenty working-hours cases that the Court 

 

 4. MICHAEL PHILLIPS, THE LOCHNER COURT, MYTH AND REALITY : SUBSTANTIVE DUE 



SAINT LOUIS UNIVERSITY SCHOOL OF LAW 

2018] TEACHING THE LOCHNER ERA 539 

decided between 1898 and 1937,6 the challenged statute was struck down in only 
two—and the other invalidating decision didn’t even cite Lochner as authority.7 

Instead, most of the period’s cases invalidating legislation under the Due 
Process Clauses rested not on liberty of contract but upon some other theory.8 

 

 6. See, e.g., Radice v. New York, 264 U.S. 292, 294–95 (1924) (upholding statute prohibiting 
employment of women in large-city restaurants between 10 p.m. and 6 a.m.); United States v. 
Brooklyn E. Dist. Terminal, 249 U.S. 296, 307 (1919) (holding terminal subject to Federal Hours 
of Service Act); Dominion Hotel, Inc. v. Arizona, 249 U.S. 265, 267–69 (1919) (upholding statute 
limiting working hours of women in hotels); Chi. & Alton R.R. Co. v. United States, 247 U.S. 197, 
200 (1918) (affirming conviction for violation of the Federal Hours of Service Act); Atchison, 
Topeka & Santa Fe Ry. Co. v. United States, 244 U.S. 336, 345 (1917) (affirming conviction for 
violation of the Federal Hours of Service Act); Bunting v. Oregon, 243 U.S. 426, 433–34, 438 
(1917) (upholding maximum hours law for employees of mills and factories); Wilson v. New, 243 
U.S. 332, 341, 359 (1917) (upholding maximum hours law for railway workers); Bosley v. 
McLaughlin, 236 U.S. 385, 388–89, 396 (1915) (upholding maximum hours law for women); 
Miller v. Wilson, 236 U.S. 373, 379, 384 (1915) (upholding maximum hours law for women); 
Hawley v. Walker, 232 U.S. 718, 718 (1914) (per curiam) (upholding maximum hours law for 
women); Riley v. Massachusetts, 232 U.S. 671, 679, 681 (1914) (upholding maximum hours law 
for women); Mo., Kan. & Tex. Ry. Co. of Tex. v. United States, 231 U.S. 112, 118, 120 (1913) 
(affirming convictions for violation of Federal Hours of Service Act); United States v. Garbish, 222 
U.S. 257, 258, 261 (1911) (construing strictly exceptions to an eight-hour workday law for public 
works); Balt. & Ohio R.R. Co. v. Interstate Commerce Comm’n, 221 U.S. 612, 614 n.1, 623 (1911) 
(upholding Federal Hours of Service Act); Muller v. Oregon, 208 U.S. 412, 416, 423 (1908) 
(upholding maximum hours law for women); Ellis v. United States, 206 U.S. 246, 254–55 (1907) 
(upholding maximum hours law for public works); Cantwell v. Missouri, 199 U.S. 602, 602 (1905) 
(per curiam) (upholding maximum hours law for mine workers); Atkin v. Kansas, 191 U.S. 207, 
224 (1903) (upholding maximum hours law for public works); Holden v. Hardy, 169 U.S. 366, 380, 
398 (1898) (upholding maximum hours law for miners). 
 7. See Wolff Packing Co., 267 U.S. 552. 
 8. In reporting the number of instances in which the Court invalidated legislation as violating 
substantive due process, a number of casebooks rely upon estimates, the accuracy of which has 
been questioned. See, e.g., GREGORY E. MAGGS & PETER J. SMITH, CONSTITUTIONAL LAW 560 
(3d ed. 2015) (“ In the three decades after Lochner, the Court invalidated almost 200 laws and 
regulations on the ground that they violated economic rights protected by the Due Process 
Clauses.”); BREST ET AL., supra note 1, at 496 (“Between 1890 and 1934, the Supreme Court struck 
down some 200 statutory and administrative regulations, mostly under the Due Process Clause of 
the Fourteenth Amendment.” ); CHEMERINSKY, supra note 1, at 626 (“Over the next three decades, 
the Court followed the principles articulated in Lochner, finding many laws unconstitutional as 
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the past fifty years the work of numerous constitutional historians has combined 
to offer a significant revision of this account, and their explanation has gained 
broad acceptance among legal scholars, legal historians, and qualitative political 
scientists. 

This explanation holds that the Court’s economic substantive due process 
jurisprudence was animated by what Professor Howard Gillman has called the 
“principle of neutrality.” 10 On this account, the Court’s jurisprudence is best 

 

of contract. Furthermore, support for a laissez-faire philosophy simply reflected hostility by 
businesses to the increased government regulation designed to protect workers, unions, consumers, 
and competitors.”  (footnotes omitted)); id. at 635 (referring to “
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understood as erecting a series of obstacles to “class,”  “special,”  “partial,”  or 
“unequal”  legislation, “ legislation that could not be considered as public-
regarding because it benefited certain interest groups or took from A to give to 
B.” 11 On this reading, substantive due process was concerned principally with 
norms of formal equality and generality in legislation. It was rooted in the 
aversion to factional politics that Madison wrote about in Federalist 10, and in 
the revulsion against special privilege that animated Jacksonian democracy.12 

A number of the Court’s late nineteenth-century decisions explicitly 
characterized due process as requiring that legislation exhibit the virtues of 
equality and generality,13 and the legal treatise and periodical literature of the 

 

Benedict, Laissez-Faire and Liberty: A Re-Evaluation of the Meaning and Origins of Laissez-Faire 
Constitutionalism, 3 LAW & HIST. REV. 293, 298, 304–31 (1985) (contending that the Supreme 
Court’s development of laissez-faire constitutionalism should be understood, in part, as an effort to 
protect traditional notions of liberty); William E. Forbath, The Ambiguities of Free Labor: Labor 
and the Law in the Gilded Age, 1985 WIS. L. REV. 767, 771–72 (arguing that the development of 
constitutional labor regulation during the Gilded Age was the product of competing visions of 
republicanism); Charles W. McCurdy, Justice Field and the Jurisprudence of Government-
Business Relations: Some Parameters of Laissez-Faire Constitutionalism, 1863–1897, 61 J. AM. 
HIST. 970, 971–73 (1975) (discussing Justice Field’s attempts to formulate “ immutable rules”  to 
distinguish between regulation and confiscation when determining the limits of states’  police 
powers); Stephen A. Siegel, Understa

.
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The prohibition on A to B laws took three principal forms. The first 
concerned price regulation. From 187724 until 1934,25 the Court held that the 
price at which a good could be sold or a service provided could be prescribed by 
the legislature only if the business in question was “affected with a public 
interest.”  The Justices never settled on a clear definition of what placed a 
business in this category, and this resulted in a series of divided decisions and a 
body of law that is challenging to summarize. But a persistent theory, which 
appears to have gained ascendancy by the 1920s, was that the business must hold 
a de facto monopoly in the provision of an indispensable good or service.26 Thus, 
the Court held that grain elevators,27 railroads,28 and various public utilities29 
were affected with a public interest, and their charges could be regulated. But 
resale of theater tickets,30 operation of an employment agency,31 and the retail 
sale of gasoline were private.32 Any regulation of their prices deprived them of 
property without due process, by taking from them the difference between the 
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requirement that the regulated rate must provide the business with a reasonable 
return on its investment.35 A regulated rate that failed to provide such a 
reasonable return deprived the company of its property without due process. But 
limiting a business affected with a public interest to a reasonable return on its 
investment rather than what it might charge in an unregulated market did not 
deprive it of any property, because no one could have a property interest in a 
monopoly rent. It is noteworthy that the Court’s early decisions in this vein 
indicated that such “confiscatory”  rate regulations violated the Equal Protection 
Clause.36 Before long, however, this branch of the Court’s jurisprudence found 
a settled home in the Due Process Clause. These cases were regularly featured 
on the Court’s docket throughout the Lochner Era,37 and comprised a large 
portion of its substantive due process jurisprudence.38  

 

due process of law in violation of the Constitution of the United States.” ); Railroad Commission 
Cases, 116 U.S. 307, 331 (1886) (“Under pretence of regulating fares and freights, the State cannot 
require a railroad corporation to carry persons or property without reward; neither can it do that 
which in law amounts to a taking of private property for public use without just compensation, or 
without due process of law.”). Railroad Commission Cases and Chicago, Milwaukee & St. Paul 
receive Note treatment in BREST ET AL., supra note 1, at 479; CHEMERINSKY, supra note 1, at 618; 
PAULSEN ET AL., supra note 1, at 1520; S
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employee.44 This was constitutionally equivalent to requiring “ the butcher, the 
baker or grocer”  to supply to his customers the quantity of food necessary for 
their support at a price not to exceed a prescribed maximum.45 Just like such a 
hypothetical law, the minimum wage law took the property of A and gave it to 
B.46 
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respective withdrawal rights of members of building and loan associations as 
among one another;53 and establishing a pension system for the railroad industry 
that required railroads to pay into a pension fund for former employees who had 
resigned or been lawfully discharged prior to the statute’s enactment, and in 
addition through a pooling device to subsidize the retirements of employees who 
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wage, and other comparable regulations that took from A to give to B, for a 
private purpose or without just compensation, constituted deprivations of 



S
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of 1898, which prohibited any common carrier engaged in interstate 
transportation from discriminating against any employee or threatening any such 
employee with loss of employment because of the employee’s membership in a 
labor organization.66 Adair, who worked as an agent of the Louisville & 
Nashville Railroad Company, was indicted for violating the section by 
discharging a locomotive fireman because of his union membership.67 The Court 
held that section 10 deprived Adair of his liberty and property without due 
process.68 

Much of Justice Harlan’s opinion for the majority focused on the statute’s 
curtailment of contractual liberty.69 Yet Harlan also maintained that the statute 
transgressed constitutional protections of equality. First, he observed that while 
the statute made it a federal crime to discriminate against a union employee, it 
did not make it a crime to discriminate against a non-union employee.70 
Congress had no more power to make such a discrimination, he insisted, than it 
would to require that railroads employ only union members, or only non-union 
workers—“a power which could not be recognized as existing under the 
Constitution of the United States.” 71 

Second, Harlan objected to the Erdman Act’s asymmetrical treatment of 
employers and employees. A worker had the right “ to sell his labor upon such 
terms as he deems proper,”  Harlan explained.72 He had the right “to quit the 
service of the employer, for whatever reason.” 73 If, for example, he preferred 
not to work for a company that employed non-union men, he was free not to 
accept employment with that company, or to resign from its employment.74 
Similarly, a “purchaser of labor”  had the same right “to prescribe the conditions 
upon which he will accept such labor from the person offering to sell it,” and to 
“dispense with the services”  of his employee “for whatever reason.” 75 Thus, the 
employer had a corresponding or reciprocal right to dismiss an employee for 
membership in a union.76 “ In all such particulars,”  Harlan concluded, “the 
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employer and the employé have equality of right, and any legislation that 
disturbs that equality is an arbitrary interference with the liberty of contract 
which no government can legally justify in a free land.”77 The Adair majority 
thus objected not only to the statute’s interference with liberty of contract, but 
also to its abridgement of the equal treatment demanded by the Due Process 
Clause. 

The majority opinion in Coppage v. Kansas invoked Adair’s principle of 
equality of right between employer and employee in striking down a state statute 
prohibiting the use of “yellow dog” contracts, under which employees were 
required to agree as a condition of employment not to join a labor union.78 The 
Court maintained that “[a]n interference with this liberty so serious as that now 
under consideration, and so disturbing of equality of right, must be deemed to 
be arbitrary, unless it be supportable as a reasonable exercise of the police power 
of the State.” 79 Finding no such support, the majority concluded that the statute 
violated the Due Process Clause.80 It was “intended to deprive employers of a 
part of their liberty of contract, to the corresponding advantage of the employed 
and the upbuilding of the labor organizations.”81 The Court declared that there 
could not “be one rule of liberty for the labor organization and its members, and 
a different and more restrictive rule for employers.” 82 The Justices had no doubt 
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again the Justices invoked the Due Process Clause to protect both liberty and 
formal equality. 

C. Singling Out 

During the Lochner Era, the due process requirement of generality was 
understood to prohibit singling out a particular class for different treatment 
without adequate justification. In 1904, on the eve of the Lochner decision, Ernst 
Freund explained that “
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options contracts in grain futures102 or the purchase of corporate stock on margin 
or for future delivery.103 

Yet with the exception of Muller, Justices Brewer and Peckham dissented 
without opinion in each such case in which they participated.104 Their 
conception of liberty of contract was more robust than that of their colleagues, 
and the fact that Peckham authored the majority opinions in both Lochner and 
Allgeyer v. Louisiana105 would explain the emphasis on liberty of contract in 
those decisions. Yet the votes of the other members of the Lochner majority—
Chief Justice Fuller and Justices Brown and McKenna—cannot easily be 
accounted for in terms of a robust conception of liberty of contract. For in all of 
the other divided decisions referred to in the preceding paragraph, they opposed 
Brewer and Peckham in upholding the challenged legislation.106  

There are suggestions sprinkled throughout Peckham’s Lochner opinion that 
some members of the majority may have viewed the challenged statute as class 
legislation that singled out bakers for inadequate reason.107 Peckham referred to 

 

 102. Booth v. Illinois, 184 U.S. 425, 431 (1902). 
 103. Otis v. Parker, 187 U.S. 606, 610–11 (1903). 
 104. McLean v. Arkansas, 211 U.S. 539, 552 (1909) (Brewer and Peckham dissenting without 
opinion from decision upholding statute directing that, where miners’  wages were reckoned 
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the workers in mines and smelters as the “class of labor”  to which the eight-hour 
law upheld in Holden v. Hardy applied.108 In rejecting the validity of the 
bakeshop law as “a labor law, pure and simple,” Peckham observed that “[t]here 
is no contention that bakers as a class are not equal in intelligence and capacity 
to men in other trades or manual occupations, or that they are not able to assert 
their rights and care for themselves without the protecting arm of the State.”109 
And in evaluating the state’s police power rationale, Peckham disdained the 
contention that “the trade of a baker”  was a peculiarly unhealthy one. “In looking 
through statistics regarding all trades and occupations,” Peckham wrote, “it may 
be true that the trade of a baker does not appear to be as healthy as some other 
trades, and is also vastly more healthy than still others.” 110 This suggested that 
it was arbitrary to single out bakers for working-hours regulation when other 

 

market for bakers by forcing all bakeries to abide by union work rules.” ); George Gorham Groat, 
The Eight Hour and Prevailing Rate Movement in New York State, 21 POL. SCI. Q. 414, 425 (1906) 
(“
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occupations that were less healthy were left unregulated.111 It appears that Chief 
Justice Fuller and Justices Brown and McKenna believed that mining was 
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This is clearly the way that the case was understood by Andrew C. 
McLaughlin, who in 1907 cited the Lochner decision as Exhibit A in his 
argument for rigorous scrutiny of police power legislation:  

[T]here has arisen constant necessity for watching narrowly this [police] power 
of the state, for it is often invoked not for the common good, but for the supposed 
advantage of classes and cliques. If a law to limit the hours of work in bakeries, 
like that of New York, recently passed on by the courts, has for its purpose, not 
the uplifting and protection of the health and well-being of the community, but 
the giving of advantage to a certain class of workmen without regard to the rights 
and desires of the rest . . . it can hardly be rightly supported as an exercise of the 
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establishment in this State more than ten hours in any one day.”117 In other 
words, it bore a greater resemblance to what Justice Holmes had called “a 
general regulation of the hours of work.” 118 McKenna’
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Rights Act of 1866123 and “constitutionalized”  by Section 1 of the Fourteenth 
Amendment.124  

In some cases, the Court relied upon the Due Process Clauses to invalidate 
statutes that infringed upon non-
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in South Covington & Cincinnati Street Railway Co. v. City of Covington, the 
Court unanimously invalidated as unreasonable a requirement that the 
temperature of street cars never be permitted to fall below fifty degrees 
Fahrenheit where the undisputed testimony showed that the opening and closing 
of the doors made compliance impracticable.130  

No introduction to Lochner Era substantive due process would be complete 
without exposure to each of these important strands of doctrine. Nevertheless, 
the cases enforcing the principle of neutrality, and particularly those enforcing 
the prohibition on A-to-B laws, comprised the bulk of the Court’s substantive 
due process decisions, and constituted the preeminent strand of its substantive 
due process jurisprudence. 

III.   THE DEMISE OF LOCHNER 
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and Ferguson v. Skrupa.135 But the central case evidencing the demise of 
substantive due process is West Coast Hotel v. Parrish, which is featured in 
every major constitutional law casebook,136 and is typically treated as pivotal.137 

Though West Coast Hotel did overrule Adkins, and though (with one obscure 
exception) the Justices ceased thereafter to invalidate economic legislation under 
the Due Process Clauses, one nevertheless should be cautious about 
exaggerating West Coast Hotel’s significance.138 First, several of the principal 
precedents comprising Lochner Era substantive due process had been retired 
well before the spring of 1937. Constitutional restrictions on maximum-hours 
legislation were effectively discarded in 1917, when the Court upheld a working-
hours limitation of general applicability in Bunting. Though Lochner would be 
cited as a live authority in Adkins six years later,139 never again would it be relied 
upon to invalidate legisl11.6 (i)-11.1 (ta)-4.2 9u-.-4.2 (l9l1ae.056 Tw )-5.3 ( )-11.5 (in)2 (s)-2 (t)5.3 (he)0l
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