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RESISTING THE RULE OF MEN 

PAUL GOWDER* 

Each of the commentators has offered insightful and provocative 
commentary and challenge to my argument in The Rule of Law in the Real World 
(“RLRW”).1 Unfortunately, I am already over-prevailing on the kindness of the 
Saint Louis University Law Journal with this excessively long essay, and cannot 
address every point made by each. Instead, it will be most productive to focus 
on several key themes that run throughout multiple comments and are relevant 
to the core of the rule of law project, as I conceive it. 

First are a series of questions surrounding the principle of generality—the 
obligation imposed on substantive law in a rule of law state to treat all subject 
to it as equals. Is such a strong conception the right way to conceive of the 
principle? Does the principle even belong in the rule of law, either in its 
traditional form or in a modern progressive reimagining? This is a question that 
cuts across the comments, and, indeed, across the response to 
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most, those who come close to state-level power (i.
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privileges but such as those who held the power and the Government might 
choose to grant them.13 

  . . . . 

  They had for more than a century before been regarded as beings of an 
inferior order, and altogether unfit to associate with the white race, either in 
social or political relations; and so far inferior that they had no rights which the 
white man was bound to respect; and that the negro might justly and lawfully be 
reduced to slavery for his benefit.14 
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And in the absence of generality, the immediate actions of officials are 
purportedly justified by law, that is, by the reason “the law says so,” but the 
reasons underlying the law are themselves nothing more than the brute desires 
for superiority, expressed by the empowered classes who made the law and who 
are imposing it on disempowered classes. This is why, from the second person 
perspective, as I said in chapters two and three of RLRW, those asked to obey 
such laws cannot understand them as justified (backed up by something that 
might count as reasons to them) unless they actually internalize the notion that 
they are social inferiors who deserve to be oppressed by the classes who made 
the law.16 

FORMAL VS. SUBSTANTIVE, AGAIN 
With that idea in hand, let us take another look at the problem with a formal 

conception of generality. Suppose that the Iowa Legislature passes, and the 
governor signs, the following law: “Paul Gowder shall be subject to a 100% 
wealth tax, starting next month.” It seems to me that such a law would satisfy 
the criteria of regularity and publicity: an official who kicks down my door to 
take all my stuff a month from now would be acting pursuant to a previously 
established rule, I’d have the full opportunity to hold the official accountable for 
sticking to the terms of the rule (e.g., to contest his seizure of property that 
belongs to my spouse), and so forth.17 I’d even be able to reassure Hayek that I 
know perfectly well what to do to avoid getting my stuff taken (i.e., flee the state 
within the next thirty days). 

But I take it that we have an undeniable resistance to describing that 
legislation as consistent with the rule of law. It is no different, practically 
speaking, from flat-out expropriation, it is just expropriation with a few magic 
law words uttered to pretty it up, an exercise of sheer malicious will rather than 
legalism. It is, in short, the rule of men. And this intuition lies behind the widely 
(albeit not universally) accepted formal conception of generality, according to 
which at a bare minimum the law is not permitted to have proper names in it. 

If you accept that, however, the proverbial camel’s nose has entered the tent. 
For how different really are the laws “Paul Gowder shall be subject to a 100% 
wealth tax” and “Black people shall be subject to a 100% wealth tax”?18 As I 
 
 16. Id. at 39. 
 17. There may be some reason to argue about whether we should interpret regularity as 
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argued in chapter two of RLRW, we cannot really sustain any attempt to 
distinguish, from a rule of law standpoint, a law arbitrarily targeting one person 
and a law arbitrarily targeting a group of people.19 From that argument, it 
directly follows that if we reject laws like “Paul Gowder is subject to a 100% 
wealth tax” on generality grounds, we have to have a substantive conception of 
generality that forbids arbitrary distinctions in law, i.e., at a minimum forbids 
legalized caste. 

Ultimately, then, the rule of law should contain a strong conception of 
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to no one deny or delay right or justice,”27 and that the Equal Protection Clause 
of the Fourteenth Amendment was written the way it was and has been read the 
way it has been, that is, as a guarantee of law that applies to all on the same 
terms.28 Those texts gain their power to inspire from appealing to something 
much more demanding than mere rule-governed behavior. 

This idea of “one law for everyone” has an enduring appeal as a distinct 
value of legal V68C.8 (s)2.9 (t)5

 Td
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GENERALITY AND FERGUSON 
Flanders suggests that while the rule of law might forbid discriminatory 

prosecutions, and might forbid arbitrary enforcement of unjust and expropriative 
laws, it cannot directly forbid systems of legal expropriation like that of 
Ferguson, Missouri.33 To explain why I disagree, I will now turn around and, 
having previously renounced Fuller, return to embrace him. While, as noted, I 
do not think that the rule of law merely describes those conditions that are 
necessary for a state to have law in some conceptual sense, it does seem right to 
suggest that the converse is true—that the rule of law is offended by forms of 
political ordering that ape the forms of law but violate its most basic 
presuppositions. 

Such describes “legal” regimes like Ferguson. Among the core 
presuppositions of the idea of law are that the commands given as laws are meant 
to be obeyed, that it is possible to obey them, and that obeying them will keep 
the government more-or-less out of your hair (at least modulo the degree of 
surveillance necessary to ensure that obedience is actually being delivered). But 
systems like Ferguson are structured—at best incidentally, but, let us be realistic 
here, deliberately—to generate disobedience—it is the expectation of 
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violation to justify the search, stop, and arrest, just because everyone is always 
violating the law. 

It is not that the law is, strictly speaking, impossible to follow the way a 
vagrancy law is to a homeless person. You could go to the bureaucrat and blow 
a week’s grocery money on some “occupancy permit” to get permission to have 
a roommate. But we all know nobody will. Obeying all the laws would be a full-
time job: “What do you do for a living?” “I philosophize,” “I program 
computers,” “I obey the laws in Ferguson.” 
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GENERAL WITH RESPECT TO WHOM?: MEMBERSHIP AND BORDERS 
Let us now turn to the second central issue of the comments.  
I am increasingly inclined to think that we can expand the domain of the rule 

of law to the entire world, that is, to say that states are obliged to offer public 
reasons for their use of coercive power even against noncitizens found abroad. 
(This is a position that I had not reached at the time I wrote RLRW.) And this is 
so even though states (a) engage in seemingly lawless activities like warfare 
against one another and against foreign citizens, and (b) are clearly subject to 
lesser obligations in many cases to foreigners than to its own citizens. 

The existence of such things as wars is no objection to this view. After all, 
we are, at least in theory, long past the Westphalian worldview according to 
which states are privileged to carry out warfare against other states (and, more 
importantly, their people), at will and solely in pursuit of self-interest. Today, 
we largely recognize things like an international law norm against aggression. 

Scholars such as Evan Criddle and Evan Fox-Decent have convincingly 
argued that international law and human rights principles governing warfare can 
rest on the same legal ideas that underlie core principles of domestic law: if we 
conceive of states as holding their power in trust for their people, and the people 
of the world, then we can understand powers like warmaking as constrained by 
that fiduciary relationship; those constraints can lead to international legal 
accountability for the initiation and conduct of warfare.40 It may be that the 
international system as conducted on the ground does not yet enforce such high 
standards, but it is at least in principle open to rule of law scholars to say that it 
ought to—that those who control the state’s military force must be bound by 
law, indeed, by law to which those over whom the force might be used can 
appeal in order to regulate its use—and even that the legal standards in play 
(such as the principle of proportionality) must capture public-reason 
justifications for such force. 

Similarly, some forms of the legal distinction between citizens and 
noncitizens (and concomitant legal restrictions on travel, employment, etc.) 
might be consistent with the principle of generality. Suppose, for example, that 
we accept a theory of states like Robert Goodin’s “assigned responsibility 
model,” according to 
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had the sheriff intended to do something silly like give Hose a fair trial for the 
crime of which he was accused, rather than turn him over to a gang of murderers, 
he might have shown up to the scene of the crime better prepared to fend off the 
crowd. 

For comparison, while the governor did nothing to protect Hose, he sent out 
an entire National Guard regiment to protect a white murderer from lynching in 
the same time period.51 That is what it looks like when the state actually tries to 
protect its citizens.  

To be sure, there are some indications that a couple of officials in the scene 
actually wanted to stop Hose’s murder,52 but there is precious little reason to 
think that the state as such actually made a serious effort to extend its force to 
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the Weberian property).65 
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THE RULE OF A BUNCH OF MEN? 
However, I remain quite worried by West’s points with respect to private 

rulership, such as in households characterized by domestic violence.69 Given the 
horrifying pervasiveness of violence against women in our world, it seems 
reasonable to assert that at least in some societies we have, today, a private but 
pervasive violent oppression of the caste of people called “women” by the caste 
of people called “men.”70 And it seems intuitive to suggest that the rule of law 
ought to capture something of what is wrong with such oppression. Someone 
who lives in a patriarchal household does seem to (quite literally) be subject to 
the rule of a man. 

Can we do what we did with Jim Crow, and similarly understand this as a 
case of state failure? Doing so might allow me to avoid biting the bullet of 
imposing rule of law obligations on private individuals as such. 

One way to blame the state for this problem would be if it is engaging in 
discriminatory nonenforcement. As I have suggested, cases like turning a blind 
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For example, we might plausibly think people, including police officers, 
prosecutors, and jurors, tend to be less inclined to believe women’s complaints 
of rape than tends to be the case with other victims of other crimes. If this is true, 
it is a result, again, of our corrupted culture, which has corrupted our collective 
cognition, by, for example, encouraging people to believe that men are natural 
sexual aggressors and that women sometimes should and do say “no” when they 
mean “yes.” But let us suppose for the sake of argument that this actually gives 
individual officials a relatively public-sounding reason to decline to prosecute 
any individual case of gender-based violence, even if they might prosecute a 
case with similar evidence in another crime. They may have good reason to 
know, for example, that a jury will not believe a so-called “he-said, she-said” 
rape charge, even though they also know a jury would believe the same kind of 
evidence if it were about, say, a mugging. 

Making matters worse for my theory, even with all of these assumptions, 
rape culture generates something that looks exactly like the kinds of evils that 
the rule of law, on my account, is meant to prevent. Women are subject to terror, 
based in the use of power. I, as a male, do not fear walking down dark alleys or 
entering my car in deserted parking lots; many women report having those fears, 
and that those fears cast a pall over day-to-day life.77 

To be sure, that terror does not arise, as in the classic Stalin and Papa Doc 
cases of terror, from the arbitrary use of state power against the victims of that 
terror. Nonetheless, as West points out, the withholding of state power in the 
form of the failure to protect women from gender-based violence does 
participate in the subjection of women to the arbitrary use of private power, in 
our society, right now, today.78 

Yet it is difficult to understand rape culture as something that the state has 
an immediate rule of law obligation to remedy, because the state may not have 
control over rape culture—and might only have control over the legal 
consequences of rape culture, such as the under prosecution of crimes against 
women, at a high rule of law cost.  

Surely we cannot simply say “the state must get those rapists convicted 
regardless of the biases of juries,” for we have strong reason to worry about the 
kinds of pro-prosecution biases we would have to introduce into the criminal 
justice process in order to allow it to effectively prosecute crimes against women 
in the face of the distortion introduced by our corrupted culture. For example, 

 
 77. See MARGARET T. GORDON & STEPHANIE RIGER, THE FEMALE FEAR: THE SOCIAL COST 
OF RAPE 1–4 (1991); Ross MacMillan, Annette Nierobisz & Sandy Welsh, Experiencing the 
Streets: Harassment and Perceptions of Safety among Women, 37 J. RES. CRIME & DELINQ. 306, 
306 (2000). 
 78. West, supra note 4, at 310–11. 
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respect for judicial process is a small price to pay for the civilizing hand of law, 
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To be sure, there are many mor



SAINT LOUIS UNIVERSITY S





<<

  /ASCII85EncodePages false

  /AllowTransparency false

  /AutoPositionEPSFiles true

  /AutoRotatePages /All

  /Binding /Left

  /CalGrayProfile (Gray Gamma 2.2)

  /CalRGBProfile (sRGB IEC61966-2.1)

  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)

  /sRGBProfile (sRGB IEC61966-2.1)

  /CannotEmbedFontPolicy /Warning

  /CompatibilityLevel 1.5

  /CompressObjects /All

  /CompressPages true

  /ConvertImagesToIndexed true

  /PassThroughJPEGImages true

  /CreateJobTicket false

  /DefaultRenderingIntent /Default

  /DetectBlends true

  /DetectCurves 0.1000

  /ColorConversionStrategy /sRGB

  /DoThumbnails false

  /EmbedAllFonts true

  /EmbedOpenType false

  /ParseICCProfilesInComments true

  /EmbedJobOptions false

  /DSCReportingLevel 0

  /EmitDSCWarnings false

  /EndPage -1

  /ImageMemory 1048576

  /LockDistillerParams false

  /MaxSubsetPct 100

  /Optimize true

  /OPM 1

  /ParseDSCComments true

  /ParseDSCCommentsForDocInfo true

  /PreserveCopyPage true

  /PreserveDICMYKValues true

  /PreserveEPSInfo false

  /PreserveFlatness true

  /PreserveHalftoneInfo false

  /PreserveOPIComments false

  /PreserveOverprintSettings true

  /StartPage 1

  /SubsetFonts true

  /TransferFunctionInfo /Apply

  /UCRandBGInfo /Remove

  /UsePrologue false

  /ColorSettingsFile ()

  /AlwaysEmbed [ true

  ]

  /NeverEmbed [ true

    /Arial-Black

    /Arial-BlackItalic

    /Arial-BoldItalicMT

    /Arial-BoldMT

    /Arial-ItalicMT

    /ArialMT

    /ArialNarrow

    /ArialNarrow-Bold

    /ArialNarrow-BoldItalic

    /ArialNarrow-Italic

    /CenturyGothic

    /CenturyGothic-Bold

    /CenturyGothic-BoldItalic

    /CenturyGothic-Italic

    /CourierNewPS-BoldItalicMT

    /CourierNewPS-BoldMT

    /CourierNewPS-ItalicMT

    /CourierNewPSMT

    /Georgia

    /Georgia-Bold

    /Georgia-BoldItalic

    /Georgia-Italic

    /Impact

    /LucidaConsole

    /Tahoma

    /Tahoma-Bold

    /TimesNewRomanMT-ExtraBold

    /TimesNewRomanPS-BoldItalicMT

    /TimesNewRomanPS-BoldMT

    /TimesNewRomanPS-ItalicMT

    /TimesNewRomanPSMT

    /Trebuchet-BoldItalic

    /TrebuchetMS

    /TrebuchetMS-Bold

    /TrebuchetMS-Italic

    /Verdana

    /Verdana-Bold

    /Verdana-BoldItalic

    /Verdana-Italic

  ]

  /AntiAliasColorImages false

  /CropColorImages true

  /ColorImageMinResolution 150

  /ColorImageMinResolutionPolicy /OK

  /DownsampleColorImages true

  /ColorImageDownsampleType /Bicubic

  /ColorImageResolution 150

  /ColorImageDepth -1

  /ColorImageMinDownsampleDepth 1

  /ColorImageDownsampleThreshold 1.50000

  /EncodeColorImages true

  /ColorImagerrohher
  licMT

    /CourierNewgi

